Committee member. The Committee shall convene to begin its work within one month after
issuance of the Zoning Commission’s Order and meet monthly after that. ANC or its designee
will chair the Committee, and the Committee’s rules and procedures will be decided by the
Committee at its first meeting. All meetings will be open to the public and notice of meetings
will be posted on the project website, along with non-confidential, non-proprietary information
about the construction, including but not limited to, estimated timelines for various phases of the
construction, updates on construction progress, advance notice on any temporary adjacent
sidewalk or street closures, and major construction events such as pile driving.
3.
Developer Representatives. The Developer shall designate a representative
(“Developer Representative”) to be the key contact during the period of construction of the
Project. The Developer Representative must be accessible during all business hours. From the
commencement of demolition or other site preparation work until the delivery of the last Core
and Shell certificate of occupancy for the Project (the “Construction Period” or
“Construction”), the Developer Representative or his/her designee will be available by
telephone (including voicemail), email, letter and facsimile to receive complaints or other
communications. The name, email, fax number, business address and work telephone number of
the Developer Representative or his/her appointed designee will be provided to the Committee
before the beginning of the Construction Period. In addition, the Developer will provide an
emergency point of contact that can be reached 24 hours a day for construction concerns.
Emergency contact information will be posted at the major corners of the Project Site. The
Committee will designate a representative (“Community Representative”) to be its liaison and
point of contact with the Developer Representative. The Community Representative will be
responsible for communicating any community members’ concerns to the Developer
Representative. The name and contact information of the Developer Representative and
Community Representative may be changed from time to time upon advance written notice to
the other party. The Committee shall supply the Developer with emergency contact information
for all parties forming part of the Committee.
4.
Duties of Developer Representative. The Developer Representative and his/her
designee will be able to answer questions and receive comments about the site activities, address
any construction-related concerns the Committee may have throughout the Construction Period
and have authority to arrange for a prompt remedy of any and all violations of this Agreement.
The Developer Representative, designee and emergency contact will:
A.

receive notice of violations of this Agreement and respond to the Community
Representative, providing confirmation of receipt of notice;

B.

act to remedy the violation as soon as possible, not to exceed five (5) business
days or such longer period as may be specifically set forth in this Agreement, if a
remedy can reasonably be achieved within such a period, and otherwise, within a
reasonable period of time, so long as a remedy is promptly commenced and
diligently pursued to completion;

C.

contact the Community Representative to provide confirmation that the complaint
has been timely remedied in a commercially reasonable manner;
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D.

5.

keep the Committee and Adjacent Building Owners informed about the status of
the construction of the Project, including, without limitation, providing a written
copy of the then current construction schedule to the Community Representative
once every month. The Developer Representative shall note periods during which
construction may be particularly loud and provide at least two days advance
notice of particularly loud activity to the Community Representative so that the
members of community can plan accordingly. Developer agrees to post this and
all other public notices referenced below on the Project website with notification
that the post has been made.

Survey and Monitoring of Adjacent Buildings for Construction-Related Impacts

A.
Preconstruction Surveys. At the Developer’s sole cost and expense, and subject
to property owners making their respective properties available to the Developer and its
engineering firm for surveying and monitoring activities in a timely manner, the Developer will
retain a qualified independent structural engineering firm to conduct a thorough preconstruction
survey of the exteriors and interiors of all of the adjacent buildings in order to document the
preconstruction condition of the interior and exterior of each building. “Adjacent Buildings”
(or “Adjacent Properties”) shall be defined as the Adjacent Properties shown in the attached
Exhibit A. “Adjacent Building Owners” are the owners of the Adjacent Buildings. A report
setting forth the results of each survey, to include photographs or video documentation as
applicable, will be provided to the participating Adjacent Building Owners prior to
commencement of the Construction Period. The Developer will also provide a written checklist
of all of the elements of the interior and exterior property condition survey to the Adjacent
Building Owners and to the Committee in advance of the survey work.
B.
Developer Monitoring Obligations. The Developer shall monitor construction
dewatering during excavation of the below grade levels and the installation of building
foundations and below grade walls. Prior to any demolition and until completion of the new
concrete structure to grade, the Developer will install seismographs at locations recommended by
the Geotechnical Engineer of record as approximately shown in Exhibit B (subject to public
permits and private permissions as needed), to monitor vibrations and confirm that any
materially adverse vibrations do not extend to the Adjacent Buildings. The data from such
measurements shall be provided to the Committee and Adjacent Building Owners in writing on a
monthly basis during the period from demolition through completion of the new concrete
structure to grade. Furthermore, the Developer will implement a comprehensive monthly
monitoring program for the settlement of structures, including, as deemed necessary by its
Structural and Geotechnical Engineer of Record, the installation of three-dimensional reflectors,
tilt plates, and ground water monitoring wells to monitor any settlement of the adjacent buildings
during the Construction Period.
i. In addition to complying with all required DC and federal environmental
rules and regulations, the Developer’s environmental consultants will
provide onsite screening of excavated soils during excavation activities.
ii. Information about any toxic or hazardous materials found on the site shall
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be made available to the Committee within the same time frame as
required to report such findings to DDOE.
iii. The Developer’s environmental consultants will monitor air conditions in
the work area and vicinity during demolition and excavation activities and
provide reports to the Committee should conditions at any time exceed DC
or federal standards.

6.
Monitoring Agreement. The Developer will offer the Committee an agreement
(the “Monitoring Agreement”) consistent with the terms of this Agreement pursuant to which
the individual Adjacent Building Owners may grant Developer and/or its assigns, contractors,
agents and employees the right, upon reasonable notice and during reasonable times, to enter the
individual owner’s property to monitor and survey the condition of his or her property during
Construction to evaluate and record the condition of property of the individual buildings and to
determine whether damage has been caused to any of the Adjacent Buildings as a result of any
demolition, excavation, construction, or other work in connection with construction of the
Project. However, each Adjacent Building Owner is free to retain his or her own inspector and
conduct monitoring at his or her own expense.
7.
Repair of Damages to Adjacent Buildings. The Developer or its assigns shall
compensate the Adjacent Building Owner for any physical damage to any Adjacent Building
within 60 days after such damage is found to be caused by the performance of any demolition,
excavation or any other work in connection with construction of the Project. The Adjacent
Building Owner seeking payment for damages must submit to the Developer a detailed invoice
or estimate prepared by an independent, duly licensed, third-party contractor which details the
nature and scope of repairs needed. Developer shall have the right to request up to three
estimates for the repair work by third-party contractors duly licensed and able to perform the
repairs and as mutually agreeable to Adjacent Building Owner and Developer, in which case the
cost to the Developer shall not exceed the least of the three estimates. In the event that it is
found to be at fault, the Developer or General Contractor (as applicable) will also be responsible
to pay any reasonable fees associated with the inspection and estimate prepared by the thirdparty contractor. In the event of a dispute as to the responsibility for or cost of repairs, such
dispute shall be decided by arbitration which, unless the parties mutually agree otherwise, shall
be in accordance with the Construction Industry Arbitration Rules of the American Arbitration
Association currently in effect. The demand for arbitration shall be filed in writing with the other
party(ies) to the dispute and with the American Arbitration Association and shall be made within
a reasonable time after the dispute has arisen. The award rendered by the arbitrator or arbitrators
shall be final, and judgment may be entered upon it in accordance with applicable law in any
court having jurisdiction thereof. The agreement herein among the parties to the Agreement and
any other written agreement to arbitrate referred to herein shall be specifically enforceable under
applicable law in any court having jurisdiction thereof.
Developer Construction Management Obligations
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8.
The Developer shall instruct the General Contractor to comply with, and to cause
its subcontractors to comply with, all applicable District of Columbia Municipal Regulations
applicable to hours of work, noise, dirt, trash, and public health and safety, as well as all of the
terms of this Agreement that relate to the construction of the Project. The Developer shall
include provisions containing the terms of this Agreement which are applicable to construction
means and methods in its contract with the General Contractor and require the General
Contractor to do the same in its major subcontracts:.
9.
Permits. The Developer will perform all work contemplated in this Agreement in
a safe and workmanlike manner, in accordance with the standards of the trade and in full
compliance with all applicable governmental laws and regulations, including, but not limited to
Sections 3307.1 of the D.C. Construction Code. The Developer shall be obligated to obtain, at
the Developer’s sole cost and expense, all necessary permits in connection with the work
contemplated in this Agreement.
10.

Construction Fence.

Prior to the commencement of Construction, the Developer will erect and maintain construction
fencing in order to screen the Project Site and limit dust and other impacts on Adjacent
Properties. In general there will be a plywood fence around the site. An eight (8) foot high
painted plywood fence will be installed on the Project Site along the Eighth Street frontage. A
temporary plywood fence shall also be erected along the northern perimeter of the Project Site
and will only be moved into the public alley as needed to construct the north building that will be
located on the property line. The North building fence may be removed after the building is
above grade in order to maintain functionality of the alley. The construction fences shall screen
construction activities. The Developer shall maintain such fence free of graffiti and in good
order and repair. All construction trailers as well as all construction materials and equipment,
including portable toilets, will be located on the Project Site behind the construction fence for the
duration of Construction. To attract pedestrians and help mitigate loss of business customers, the
Developer will create temporary Site Viewing windows at various locations along the
construction fence. The foregoing requirements are subject to the approval of the appropriate
District of Columbia agencies and may be located and removed by the General Contractor in its
discretion in order to meet construction safety and logistical requirements.
11. Project Site Construction Entrance and Construction Vehicle Access and Circulation.
Access points to the Project Site (“Construction Entrance(s)”) shall be subject to the approval
of applicable District of Columbia agencies. The Parties agree that the goal of the Maintenance
of Traffic Plan, (“MTP”) that will instruct the General Contractor on where construction vehicles
can access, enter, and leave the project site, is to minimize adverse impacts on 7th, 8th, C and D
Street properties, and to complete the demolition and excavation as expeditiously as possible.
The developer shall submit to DDOT an MTP for entrance and egress from the site during the
phased construction process with the goal of minimizing the impact on 7th and 8th Streets and the
East-West Alley. The Developer will work with the Committee to assess continually the burden
of changing workload and traffic patterns and will make a good faith effort to manage the traffic
load so that the traffic impact of demolition and construction utilizes Pennsylvania Avenue to the
maximum extent practicable and allowed by DDOT. The Developer submission will be made
after consultation with the Committee. The Chair of the Committee or his/her designee may
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represent the Committee at meetings with DDOT where traffic control planning is presented or
deliberated.
A.
During times of heavy trucking or delivery operations, flagmen will be
positioned at the Construction Entrance to direct the flow of construction
traffic and to maintain the public’s safety.
B.
All truck and other construction-related traffic to and from the Project Site
during Construction will utilize Pennsylvania Avenue to the maximum
reasonable extent given the phased ingress and egress requirements of the
project. The Developer will use commercially reasonable efforts to ensure
that construction-related truck or other construction-related vehicular
access to the Project Site will not approach the Project Site from 8th Street
SE North of Pennsylvania Avenue, or from 6th Street, S.E. or 7th Street
S.E. South of Pennsylvania Ave S.E., or the 600 or 800 block of C Street,
S.E. or the 800 block of D Street S.E. and Developer will install signs
prohibiting such approach to the Project Site as permitted by the District
of Columbia and approved by the Committee within its reasonable
discretion. The Developer will use commercially reasonable efforts to
secure truck staging areas with a goal to ensure that no standing, queuing,
or idling of trucks or other construction-related vehicles occur on the 200
and 300 blocks of 7th Street, S.E., the 600 and 800 block of C Street, S.E.,
the 800 block of D Street, S.E. and the 200 and 300 blocks of 8th Street,
S.E.
C.
The east-west alley between 8th and 9th Streets, S.E., and the driveways for
the 800 blocks of C and D Street, S.E., properties (some of which are
located on 8th Street) will not be blocked or obstructed in any way by the
direct actions of the construction operations of the Developer during
Construction. The Developer will provide notice to the affected property
owners and tenants if any construction-related activities threaten to
impede access to either such alley or driveway.
D.
The Developer shall make available up to $35,000 of mitigation funds for
disproportionately impacted Adjacent Properties to purchase
soundproofing, air filtration, and/or dust control. The mitigation funds
would only be available to be spent in the event that the DDOT-approved
truck traffic routes during demolition and excavation send the majority of
trucks into and out of the site on a single residential block face (200 block
of 8th Street, 300 block of 8th Street) resulting in significantly
disproportionate impact on the properties facing that block face. So, for
example, a disproportionate impact would be if there were a single point
of entry and exit on 8th Street, or if 100% of the trucks leaving the site
were to exit onto 8th Street, but there would be no disproportionate impact
if truck exits from the site (and entrances into the site) were shared
between 7th and 8th Street. If the disproportionate condition is met, then
the Developer will make the funds available at the direction of the
Committee to distribute based on the burden suffered and the request of
the adjacent property owner(s).
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The foregoing requirements are subject to the approval of the appropriate District of
Columbia agencies.
12. Assistance to Local Businesses
a. In order to mitigate potential loss of revenue by the existing businesses along 7th Street
S.E., and subject to approval of the proper DC Government agencies, the Developer shall
spend up to $3,000 to erect a large “Open For Business” sign at the corner of 7th and
Pennsylvania Avenue, S.E., that will list all businesses in the 200 and 300 blocks of 7th
Street, S.E., including Eastern Market, and in the 600 block of C Street, S.E. In addition,
a sign will direct customers to the temporary location of the Saturday and Sunday flea
markets.
b. The Developer will work with the ANC and businesses on 7th Street to provide a media
campaign as mutually agreed by the businesses and Developer, and Developer will
contribute up to $5,000.00 toward such campaign to encourage patronage of nearby
businesses during construction.
c. The Developer will allow ANC or the Committee to work with the DC Commission on
the Arts and Humanities to hold a competition (similar to the one held in connection with
the rebuilding of the Eastern Market building) for artwork to be painted on the public
sides of the construction fence, encouraging participation by local schoolchildren.
d. The Developer and ANC, will work together with the DC Government to create a
temporary space for Flea Market Operations during construction. If permissible by
applicable DC government agencies, the sidewalk along the eastern edge of the 7th Street
Right-of-way will be made available for temporary market operations.
e. The Developer will support efforts initiated by the City or Community to close the 300
block of 7th Street for use as a temporary location for the weekend markets during
construction.
13.

Disruption of Services to Adjacent Building Owners and Businesses

The Developer will communicate with all relevant utilities (e.g., PEPCO, Washington Gas, DC
Water, Verizon, Comcast, etc.) to assure that any impacted Building Owners and businesses are
notified 72 hours in advance of any potential major disruption of public or private utility, cable
or phone services, or depressurization of water supply pressure resulting from activities on the
site. Communication shall take place pursuant to section 4 D of this Agreement.

14. Dust Control
A. The General Contractor will implement a dust-control program to minimize windblown dust or debris. Water trucks will be used on the site as needed and street cleaning
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will occur regularly to minimize the impact of dust and trucking operations on the
adjacent streets, sidewalks, and buildings. The General Contractor shall increase the
frequency of dust control measures and street cleaning during the demolition and
excavation stages of the construction, if it is agreed by Developer and Committee that
more than typical construction dust has been created by the Project.
B. During the demolition, site preparation, and major construction phases, the Developer
will work with the Committee to determine an appropriate window cleaning program for
Adjacent Buildings if the construction operations have created such need to clean nearby
windows.
15. Safe Pedestrian Passage Around the Project Site.
Throughout the Construction Period and to the extent possible given necessary construction
operations, Developer will use commercially reasonable efforts to ensure safe pedestrian
circulation and passage around the perimeter on the Project Site.
A.
The Developer will develop and implement a plan for safe pedestrian and
vehicular circulation on the adjacent streets surrounding the Project Site. At a minimum,
the plan will identify temporary sidewalks, interim lighting, fencing around the site,
construction vehicle routes, and any other features necessary to ensure safe pedestrian
and vehicular travel around the Project Site during Construction.
B.
The Developer, using environmentally sound means, will remove and treat snow
and ice on the sidewalk on the east side of the 300 block of 8th Street, S.E. during times
of any closure of the sidewalk along the west side of the 300 block of 8th Street, S.E. and
on the west side of the 300 block of 7th Street, S.E. during times of any closure of the
sidewalk along the east side of the 300 block of 7th Street, S.E. between the months of
October to March. The Developer will also cause the sidewalks immediately adjacent to
the Project Site to be maintained in accordance with applicable codes of the District of
Columbia.
C.
The Developer will notify the Community Representative, as well as all Adjacent
Building Owners, in writing or by e-mail notification, at least seven (7) calendar days in
advance of any street (other than the 700 block of C Street, SE) closure of more than
three hours duration except as reasonably may be necessary for unforeseen constructionrelated difficulties or emergencies.
16. Construction Parking.
A. Parking for all construction-related personnel will be provided within the fenced
boundaries of the Project Site or on satellite lots outside of a one-quarter mile radius of
the project site provided by the General Contractor. The Developer shall prohibit
construction workers, suppliers, or other construction-related personnel from parking on
the streets and alleys surrounding the Project Site within this quarter-mile radius. The
Developer will take all commercially reasonable efforts to enforce such prohibition,
including without limitation, placing such prohibition in the contract for each contractor
and subcontractor and enforcing such terms. Construction personnel will also be
encouraged to utilize mass transit, including Metrorail, Metrobus, and Circulator.
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B. Some construction personnel may be able to park in the underground garage once it has
been built.

17. Construction Site Lighting.
The Developer shall maintain a reasonably low level of lighting on the Project Site during the
Construction Period. Such lighting shall be directed inward and downward on the Project Site
and lighting levels shall be designed to minimize spill-over impacts to adjacent residences. Any
artificial lighting used during construction of the Project shall not exceed the levels reasonably
necessary for the activity on the Project Site at the time, as determined by OSHA standards.
Generators shall not be used at night to support lighting on the Project Site.
18. Construction Site Cleanliness.
Consistent with the requirements of the D.C. Building Code and any other applicable District of
Columbia laws and regulations, the Developer will remove rubbish and construction debris from
the Project Site on a timely basis during the Construction Period. In addition, the Developer will
timely monitor and police the construction site and take other commercially reasonable measures
to ensure the cleanliness of the Project Site and to ensure that streets surrounding the Project Site
are kept free of trash, dirt, dust and other debris.
Such measures shall include, without
limitation, requiring that all excavation or other trucks cover their loads before proceeding from
the Project Site and daily inspection and removal of any construction-related trash on the street,
sidewalks, and adjacent properties. The Developer will also implement a pest control program
during the Construction Period to minimize and eliminate rodents within and around the Project
Site. Rodent abatement measures should extend to Adjacent Properties as defined above. Upon
receipt from the Community Representative of any complaints about rodent activity caused by
the Construction, the Developer shall promptly address and provide specific additional
abatement measures as applicable.
19. Construction Work Hours and Noise.
A.
The construction workweek shall be Monday through Friday from 7:00 a.m. until 7:00
p.m., with Saturday (and Sunday subject to special DC Permit) as a makeup day when a work
day is lost because of weather or other circumstances beyond the control of the Developer. Any
work on Saturday or Sunday shall start no earlier than 8:00 a.m. and complete by 4:00 p.m. All
construction-related trucks will arrive, depart and operate on the Project Site only during the
foregoing hours. Further, the Developer shall require in its contract with the General Contractor,
and shall enforce such a requirement, that no amplified music shall be permitted on the Project
Site during the Construction Period unless such amplified music is for special events and
approved in advance by the Committee.
B.
Unless such work is unavoidable and the Developer provides prior notice to Adjacent
Building Owners and tenants, the Developer will not permit any activity on the Project Site
which generates sound levels in excess of sixty decibels (60 db), as measured from any point on
the curb of the east side of 200 and 300 blocks of 7th or 8th Street, S.E. of the Project Site, prior
to 7:00 a.m. or after 7:00 p.m. on Monday through Friday or prior to 8:00 a.m. or after 4:00 p.m.
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on Saturdays or at any time on Sundays. No electrical generators or compressors will be
operated on the Construction Site on Sundays, or before 7:00 a.m. on weekdays and 8:00 a.m. on
Saturdays.
C.
Any necessary Saturday construction shall endeavor to minimize disruption of activities
related to the operation of Eastern Market and the flea markets. To the extent 7th St. is closed
due to Market operations, all construction related traffic shall be routed to the project site via
alternate entrances and egress after consultation with the Committee.
D.

The Developer will make good faith efforts to limit work that is likely to disturb the
Adjacent Building Owners and businesses in the adjacent neighborhood to weekdays,
except where limitations on work during the week require work on weekends. The
members of the Committee will make a good faith effort to support the General
Contractor completing the construction according to the construction schedule.

E.

Developer will require (and enforce the requirement) that construction workers, delivery
personnel, and suppliers do not congregate or loiter on the residential blocks surrounding
the Project Site including the 300 block of 8th Street, S.E.

20.

Pile Driving. The Developer hereby agrees that all required piles in the Project Site will
be installed using the drilling method (in lieu of vibratory hammer method) to the fullest
extent possible. In the event that piles must be installed using the vibratory hammer
method, Developer will provide notice to Adjacent Building Owners at least 48-hours
prior to the work being performed.

21.

Alley Construction Logistics.
a. The east-west alley located north of C Street and between 7th & 8th Streets S.E., shall
not be used by demolition or construction vehicles, unless for the demolition or
construction of improvements within the alley itself. The alley will be maintained
open during general construction; however, the alley may be closed during utility and
paving work, and partially closed (up to one lane) during the façade construction of
the north face of the north building, per the approved plans, with appropriate and
advance notice to affected Building Owners and businesses on the 200 and 300
blocks of 7th and 8th Street SE as provided in paragraph 21b.
b. The General Contractor will provide 72-hour advance notice to the Building Owners
and businesses referenced in 21a prior to any activities that will require the alley’s
temporary closing in order to mitigate disruption to building owners, tenants, and
residents.
c. Any impacts on commercial or residential use of the Alley that limit the ability of
residents or businesses to enter or exit the north south alley will, to the greatest extent
reasonably possible, be phased to provide access to these users. The Developer will
inform the Committee and affected alley users of scheduled work that will
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temporarily limit such access. If the East-West Alley must be closed for more than
48 hours the Committee will be given the opportunity to comment on the plan prior to
action by the Public Space Committee.

22. Crane Swing. The Developer intends, and ANC recognizes the need, to erect tower cranes
on the site for construction of the project. The location of the cranes will be determined after the
project design is finalized. All reasonable measures will be taken to limit crane over swing
outside of site boundaries.

Indemnification and Insurance
23. Developer agrees to maintain or cause the General Contractor and/or its subcontractor(s) to
maintain at all times worker’s compensation insurance in an amount not less than the statutory
limits and general liability and builders risk insurance covering such party’s activities with
respect to the performance of any demolition, excavation or other work in connection with
construction of the Project at reasonable and customary levels for developments the size of the
Project.

24.
To the fullest extent permitted by law, Developer shall indemnify and hold harmless
ANC and its members and employees from and against claims, damages, losses and expenses,
including but not limited to attorneys’ fees, arising out of or resulting from the performance of
the construction work to be performed on the Project, provided that such claim, damage, loss or
expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction
of tangible property, but only to the extent caused by the negligent acts or omissions of the
Developer, the General Contractor, or anyone directly or indirectly employed by them or anyone
for whose acts they may be liable, regardless of whether or not such claim, damage, loss or
expense is caused in part by ANC.
25.
To the fullest extent permitted by law, Developer shall indemnify and hold harmless each
Adjacent Building Owner from and against claims, damages, losses and expenses brought by
third parties (that is, persons or entities other than Developer and the Adjacent Building Owners),
including but not limited to attorneys’ fees, arising out of or resulting from the performance of
monitoring, preconstruction surveys, or other services performed on the property owned by the
Adjacent Building Owner by or on behalf of the Developer in connection with the Project,
provided that such claim, damage, loss or expense is attributable to bodily injury, sickness,
disease or death, or to injury to or destruction of tangible property, but only to the extent caused
by the negligent acts or omissions of the Developer, the General Contractor, or anyone directly
or indirectly employed by them or anyone for whose acts they may be liable, regardless of
whether or not such claim, damage, loss or expense is caused in part by the Adjacent Building
Owner.
26.

Successors and Assigns.
-11-

081312 SEB Execution

Exhibit A
Adjacent Buildings
Adjacent Buildings and Adjacent Properties shall be defined as any of the following properties:

A-1

Exhibit B
Geotechnical Map of Seismic Monitor Locations

B-1
1011532.2 07/02/2012

